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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS  

SONITPUR, TEZPUR 

 

G. R. Case No. 2264 of 2012 

Under section 147/148/323/341 r/w 149 of I.P.C 

(Arising out of Tezpur PS Case No. 1313 of 2012) 

 

State of Assam 

-VS- 

      1. Azizul Islam  
2. Abdul Khaleq 
3. Noor Hussain 
4. Meher@ MohorAli 
5. Abdul Kalam 
6. Romez Ali 

 
         ...Accused Persons 
 

Present: 

Smt. Neha Saikia, 

Judicial Magistrate First Class, Sonitpur, Tezpur 

 

Evidence recorded on: 19.02.2015, 01.04.2015, 15.05.2015, 20.06.2015 

        09.09.2015, 30.10.2015 & 06.04.2016  

Argument heard on: 07.11.2017 & 01.12.2017  

Judgment delivered on: 02.01.2018 

 

For the State: Sri N. K. Mishra, Addl. Public Prosecutor 

For the Accused: Sri Babul Barthakur & Ors, Ld. Advocates 
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J  U  D  G  M  E  N  T 

1. BRIEF FACTS OF THE CASE: The case of the prosecution in brief is that 

the informant Md. Suruj Ali, resident of village Rajbharal under Tezpur PS lodged 

an ejahar before the I/C, Borghat OP, stating, inter-alia that on 10.09.2012 at 

about 1 PM, while he along with Nizamuddin, Saddiqui Ali, Saidul Ali, Musafir Ali, 

Mofizuddin were coming back from fishing from their fishing pond at Khaloibil, 

Romez Ali and other accused persons had attacked them and thereafter Romez Ali 

assaulted Nizamuddin by means of an iron rod in his head. The accused persons 

also stole their boat containing 2 ½ Quintals of fish and cash amount Rs. 5000. 

Hence, he lodged this case being the Mohori of Asom Min Udyog Unnayan Ltd. 

hence, the prosecution case.  

 

2. On received of the ejahar, I/C Borghat OP made an entry of GDE vide GDE 

No. 168 dated 10.09.2012 and forwarded the same to the O/C, Tezpur PS for 

registering a case in proper section of law and endorsed ASI K. Bora to take up the 

preliminary investigation. On receiving the FIR, O/C Tezpur PS registered the same 

as Tezpur PS Case No. 1313/2012 under section 147/148/149/341/325/323/379 of 

IPC and endorsed SI Jagadish Ch. Debnath to complete the investigation. 

 

3. The police after investigation of the case, submitted charge sheet against 

the accused persons, Md. Noor Hussain, Abdul Kalam, Azizul Islam, Meher Ali and 

Abdul Khaleq u/s 147/148/149/341/323 of IPC. Thereafter, when the case came 

for trial summons were issued to the accused persons. 

 

4. On receiving the summons the accused persons appeared before this Court 

to face trial. Accordingly, copy was furnished to them and having found prima facie 

materials to presume that the accused persons had committed an offence u/s 

147/148/323/341 r/w 149 of IPC and formal charge was framed under the said 
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section and the charge was then read over and explained to the accused persons 

to which they pleaded not guilty and claimed to be tried. 

 

POINTS FOR DETERMINATION 

(i.) Whether the accused persons on 10.09.2012 at about 1 PM 

being members of an unlawful assembly at village 

Rajbhoral committed the offence of rioting armed with 

deadly weapon, wrongfully restrained the informant, Md. 

Suruj Ali and the victim Nizamuddin and other persons and 

voluntarily caused him hurt and thereby committed offence 

under section 147of IPC? 

 

(ii.) Whether the accused persons on the same date, time and 

place used force and violence thereby creating rioting by 

using dangerous weapons like rods, sticks in furtherance of 

their common object of the unlawful assembly and thereby 

committed offence under section 148 of IPC? 

 

(iii.) Whether the accused persons on the same date, time and 

place voluntarily cause hurt to the informant in furtherance 

of their object of the unlawful assembly and thereby 

committed offence under section 323/149 of IPC? 

 

(iv.) Whether the accused persons on the same date, time and 

place voluntarily obstructed the informant and victim so as 

to prevent them from proceeding in a direction in which 

they have a right to proceed in furtherance of their 

common object of the unlawful assembly and thereby 

committed offence under section 341/149 of IPC? 
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5. The prosecution side in order to prove its case examined as many as eight 

witnesses including the informant as well as the Investigating Officer in support 

of the prosecution case and after hearing both the parties, the prosecution 

evidence was closed and further proceeding was also closed. However, the PWs 

were again re-examined as one of the accused person was newly impleaded in the 

case and as per sec 319 CRPC which states that:- “Where the Court proceeds 

against any person under sub- section (1), then-(a) the proceedings in respect of 

such person shall be commenced a fresh, and the witnesses re- heard;(b) subject 

to the provisions of clause (a), the case may proceed as if such person had been 

an accused person when the Court took cognizance of the offence upon which the 

inquiry or trial was commenced.” Hence in pursuance to the above provision the 

PWs are again examined and cross-examined as against the new accused. 

 

STATEMENT OF DEFENCE 

6. The Statement of Defence of the accused persons were recorded u/s 313 

Cr.P.C. The defence plea is of total denial, defence declined to adduce evidence in 

support of his case. The arguments were heard on behalf of both the sides. 

 

A  R  G  U  M  E  N  T  S 

 

7. I have heard both the parties. I have heard the learned counsel for the 

accused persons who submitted that there is no material against the accused 

persons; as such the accused persons needs to be acquitted. On the other hand, 

Ld. Asst. Public Prosecutor submitted that there is sufficient materials found 

against the accused persons as such, accused persons are required to be 

convicted.  
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APPRECIATION OF EVIDENCE 

8. Now let me discuss the materials on record and try to arrive at a definite 

finding as regards the points for determination. For the sake of convenience, all 

the points for determination are discussed together. Moreover, both the 

examination-in-chief and both the cross-examination are taken up together for all 

the PWs.  

 

9. At the very outset let’s ponder as to which points are to be discussed in the 

present case at hand that proves, whether the accused persons had committed the 

offences as alleged. It is alleged that the accused persons being members of an 

unlawful assembly wrongfully restraint the informant and his companions on their 

way and assaulted them, mainly the accused Romez Ali was charged to have 

caused severe injury to Nizamuddin by hitting him with an Iron rod and also took 

away the informant’s boat containing fish and cash money. Now after careful 

examination of the evidence on record, it is revealed by the ejahar and the 

examination-in-chief deposed by the informant, Suruj Ali as PW 1 is that on 

10.09.2012 at about 1 PM the incident took place in the Khalaibeel Mahal when 

Sanjay Das and Mahaldar had given him the responsibility to look after the beel. 

While they were going towards the beel the accused persons wrongfully retrained 

them who were carrying iron rods and bamboo sticks. The same was stated by PW 

1 in his re-examination u/s 319 CrPC. PW 1 stated that while he along with 

Nizamuddin, Saddiqui Ali, Saidul Ali, Musafir Ali, Mofizuddin were coming back from 

fishing from their fishing pond at Khaloibeel, Romez Ali and other accused persons 

had attacked them and thereafter Romez Ali assaulted Nizamuddin by means of an 

iron rod in his head. Noor Hussain hit Musafir in his head with the bamboo stick. 

Abdul Kalam also hitted them with bamboo sticks. The other accused Abdul 

Khalek, Mohar Ali and Azizul did not hit them. Though they were standing with 

bamboo sticks in their hands. After hitting them the accused persons Nur Hussain, 
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Ramez Ali and Abdul Kalam took away the boat containing almost 2.5 Kt. fish and 

cash amount of Rs 5000/-.  

 

10. In his earlier cross examination, PW 1 stated that on 09.10.2012 he 

lodged the ejahar. He admitted that he had not submitted any documents wherein 

Sanjay Das, and Mahalder had authorised him to look after the Khaloibeel Mahal. 

Though, it is in his possession at home. He admitted that there is a place called 

Pathoria near the Khaloibeel. In Pathoria almost 130 Bighas of land are there 

which belongs to 13-14 people of the village and he admitted that he know that 

the accused persons have miyadipatta land in Pathoria. He admitted that the 

accused persons also had a right to do fishing in the aforesaid beel. He denied the 

fact that he along with his companions obstructed the accused persons while 

fishing forcibly and thereby the accused Noor Hussain was badly injured in the 

heated altercation. The accused persons had lodged a case against them in 

connection to the same incident which is pending in this court. The medical 

documents of Nizamuddin was submitted to I/C. He denied the fact that when 

nearby people gathered in the place of occurrence they ran away and while 

running away they got hit by themselves and sustained injuries. The rest of the 

matter was narrated in the same way as was deposed in the cross examination 

when taken in pursuance to sec 319 CrPC. In his cross-examination he denied 

the suggestions that he did not stated before police what he had stated in his 

examination-in-chief and admitted that he has not seen the iron rod in the court 

which was used by Romez Ali to hit Nizamuddin. 

 

11. The victim, Nizamuddin as CW 1, deposed that on the date of the 

alleged incident in the year 2012 at about 1 P.M., he along with the informant, 

Sultan Ali, Saddique Ahmed, Musafir Alam, Mofizuddin were coming back from 

fishing. Thereafter, the accused person assaulted them with sticks and iron rod, 
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accused Romez Ali had attacked him by means of an iron rod in his head and 

caused grievous hurt, accused Abdul kalam hit him and Sultan Alam by means of 

bamboo stick and Noor Hussain assaulted Mussafir Alam. He also stated that the 

accused person took away the boat which had his fish and also his money. In his 

cross examination, he stated that police had not interrogated him in connection 

with this case. He stated that Suruj Ali and his family members took him to 

Kanaklata Civil Hospital, Tezpur but he did not submit his medical certificate to the 

I/O. He stated that he does not remember the exact date of incident. Only his boat 

and people were there at the place of occurrence. He denied the suggestion that 

he had falsely deposed today regarding the occurrence of the incident.  

 

12. PW 2/Musafir Alam stated in his examination-in-chief that in the year 

2010 at about 2 PM when the accused persons went for fishing in their Mahal he 

obstructed them not to fish. They did not listen to him and had beaten his brother 

Nizamuddin, by means of an iron rod, Romez Ali hit him. The other accused 

persons, Abdul Kalam and Nurul Hussain also hit him by means of bamboo sticks. 

They were taken to hospital and he stated that he could remember that he had 

received 7 stitches in his head. The accused persons also took away their boat and 

destroyed the boat with stones. In his cross examination, he stated that the 

accused persons had filed a cross case against them stating that they have illegally 

entered into their pond for fishing. He denied the fact that he along with his 

companions had assaulted the accused persons while they were fishing in the 

Mahal. He admitted that he do not know whether the police seized the dao and 

sticks used in the incident. 

 

13. The evidence of PW 2/Musafir Alam, PW 4/Sadik Ali and PW 

5/Muajen Hussain corroborates to what was stated by PW 1 and CW 1 in their 

examination-in-chief. The defence succeeded to shake the credibility of their 

testimonies by putting questions in their cross-examination. Though, none of the 
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PWs saw the Iron rod which according to them was used by the accused Romez Ali 

to hit Nizamuddin. They even does not know whether the weapon was seized by 

police or not. Moreover, CW 1 and PW 5stated about the taking of boat 

containing fish and cash amount by the accused persons which was recovered 

from the courtyard of one of the accused Noor Hussain. 

 

14. PW 3, Saidul Islam stated in his examination-in-chief corroborated as to 

the date and time of the alleged offence along with the other PWs. His deposition 

also corroborated as to the subject matter of the incident which reveals that while 

they were in the Khaloibeel Mahalthe accused persons started to fight with them 

regarding fishing. He stated that all the accused persons assaulted them because 

they laid a fishing net in their beel and when they objected fight arose between 

them. The accused persons had beaten them with sticks because of which they 

sustained injuries. Police also seized the boat in this regard. In his cross 

examination, he admitted that Suruj Ali is his uncle(Khora). He and his uncle 

works in the Mahal of the Mahaldar Sanjay Das. He stated that Suruj Ali keeps 

them for fishing. He admitted that there are almost 130 bighas of land in Pathoria 

Beel and less amount of land is Myadi Patta land and more amountof land is gout 

land. He admitted that the Myadi Pattta of the Patharia beel is the ancestral land of 

the accused. They have done fishing in the Patharia beel. He admitted that the 

accused did not object them when they were fishing in the Patharia beel. Only 

after they laid fishing net, they objected, then the accused started fighting. He 

admitted that he only know about quarrel but he do not know who had beaten 

whom. He stated that Nizamuddin had got five stitches but he forgot how many 

stitches Musafir got. He denied the fact that in the quarrel the injured Nizamuddin 

and Musafir got injured in the boat themselves. He stated that the accused had 

filed a case against them.  

 



 

Page 9 of 13 
 

15. After examining the evidence of PW 3, Saidul Islam it is also found that 

he stated that during the alleged incident took place in the year 2012, the accused 

person had attacked them but Romez Ali was not there. PW 6, Jonab Ali stated 

in his evidence that in the year 2012 the accused persons had dispute with the 

informant and other victims. He stated that when police called him and asked him 

to sign in seizure list, therefore, he put his signature on the same. In his cross 

examination, he stated that the boat of Suruj Ali was seized from Noor Hussain’s 

courtyard. He admitted that he does not know how the boat came to Noor 

Hussain’s house.  

 

16. In this instant case at hand, the PWs corroborates each other to some 

extent since all are victims in this case. However, in some points and in some 

statements made by the PWs, there arose some doubts which shake the credibility 

of the testimonies of the PWs. CW 1/ Nizamuddin was more grievously injured 

though other PWs, PW 1, PW 2, PW 3, PW 4 are also victims and corroborated to 

the testimony of the injured person/CW 1. This was also proved by the evidence of 

MO. PW 8, Dr Hemanta Koch who is the Medical officer of this case has stated 

in his evidence that on 10.09.2012 he examined one Saidul Islam, escorted by UBC 

718 Anil Das and examination no injury was detected upon the said patient. On the 

same day he examined one Nizamuddin in reference to this case reported by UBC 

7 Anil Das. On examination he found: (i) Lacerated wound on the right side of the 

head. In his opinion, the injury was simple caused by blunt weapon. He also 

examined another patient in reference to this case namely Musadik Alam, and 

found (i) Lacerated wound in his head. In his opinion, the injury was simple 

caused by blunt weapon. He examined Siddiqui Ali and found: (i) Lacerated wound 

over dorsal aspect of left hand middle finger. Though in his cross-examination, In 

his Cross examination, he stated that in Ext 4 and Ext 5, GD entry no., PS case 

no., requisition no. of the case is not mentioned. For this reason he cannot say for 
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which case the said injuries were reported. The injury sustained by the patients as 

per Ext 4 can be sustained by falling in any hard object. No age of injury is 

mentioned in Ext 4. Therefore, he cannot say before examination when the injuries 

under Ext 4 were sustained. This is an important loophole on the part of the 

prosecution because unless the age of injury is determined it becomes difficult to 

prove that the injuries sustained by the victim persons are caused during the 

alleged time and date. 

 

17. Exaggerations per se do not render the evidence brittle. But it can be one of 

the factors to test credibility of the prosecution version, when the entire evidence 

is put in a crucible for being tested on the touchstone of credibility.’ Therefore, 

mere marginal variations in the statements of a witness cannot be dubbed as 

improvements as the same may be elaborations of the statement made by the 

witness earlier. The omissions which amount to contradictions in material 

particulars i.e. go to the root of the case/materially affect the trial or core of the 

prosecution's case, render the testimony of the witness liable to be discredited as 

stated in the case of Sunil Kumar Sambhudayal Gupta (Dr.) v. State of 

Maharashtra, (2010) 13 SCC 657.In this connection, the evidence of PW 6 

needs to be referred. He stated that the said boat was seized from the compound 

of Noor Hussain, who is one of the accused and later in his cross-examination he 

stated that the boat was found lying in the water which was later handed over to 

the owner Suruj Ali. Even I/O of the case in his examination-in-chief stated that he 

found a boat at the place of occurrence and seized the same and then handed 

over the same to the owner of the said boat. He stated that the seized boat was in 

a working condition. But PW 2/Musafir Alam stated that the accused persons 

also took away their boat and destroyed the boat with stones. I/O also did not find 

any ½ Quintals of Fish contained in a drum and cash amount of Rs 5000/- which 

was mention in the ejahar to be taken away by the accused person was not seized 
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by him neither any of the witness had mentioned about that. Moreover, it was 

stated by one of the PW that the accused persons also have right to fish in that 

beel. And the fight took place when they laid a fishing net in the beel but in the 

ejahar it was stated that the fight took place when the fishing was over and on 

their way back the accused restraint them and assaulted them. So, there is lack of 

corroboration in the ejahar and also in the evidence deposed by the informant.  

 

18. After analysing the cross-examination of the I/O of this case, it is seen that 

he admitted the fact that PW 1 Suruj Ali did not stated before him that “ Noor 

Hussain, Mushfar was hitted by a lathi neither he stated before him in detail how 

he was beaten. Suruj Ali only stated before him that the accused persons came up 

to them and assaulted them. He admitted the fact that Suruj Ali did not state 

before him that Noor Hussain was referred to Guwahati for medical treatment. He 

also admitted the fact that PW 2 did not state before him about the injury that he 

sustained and it was stitches. He also admitted the fact that PW 4 Sadique Ali did 

not state before him that when he heard hue and cry of the people nearby they 

left their boat and fled away from the place and also he did not state before him 

about the accused persons taking away 4-5 quintals of fish and cash amount.  He 

stated that he did not seize any weapon used during the offence.  

 

19. Situated thus, it is found that the prosecution has failed to implicate the 

accused of any of the offence as charged. The prosecution failed to prove that the 

accused persons being members of an unlawful assembly wrongfully restraint the 

informant and the other companions and assaulted them as alleged u/s 

147/148/323/341 r/w 149 of I.P.C 

 

O  R  D  E  R 

20. Considering the discussions made above, it can be safely presumed that 

the prosecution has failed to bring home the guilt of the accused persons, namely, 
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Md. Noor Hussain, Abdul Kalam, Azizul Islam, Meher Ali, Abdul Khaleq and Romesh 

Ali under section- 147/148/323/341 r/w 149 of IPC beyond all reasonable doubt. 

Hence, benefit of doubt goes to the accused persons and they are Acquitted of 

the said charges and set at liberty forthwith. 

 

21. The bail bond shall remain in force for the next six months as per 

provision of sec-437-A Cr.P.C.  

 

22. Judgment is prepared in separate sheets, delivered in open court in 

presence of both the parties.  

 Given under my Hand and Seal of this Court on this the 2nd day 

of January, 2018.  

 

(Smt. Neha Saikia) 
 

Judicial Magistrate First Class, 

Sonitpur: Tezpur 

 

 
 
Dictated and corrected by me:- 
 
 
      (Smt. Neha Saikia) 

Judicial Magistrate First Class,  

Sonitpur: Tezpur 

 
 
Dictation taken and transcribed by me: 

           Sri Janmoni Deka (-Steno-) 
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A-N-N-E-X-U-R-E 

1. Witnesses for Prosecution  

PW 1: Sri Suruj Ali  

PW 2: Md. MusafirAlam 

PW 3: Md. Saidul Islam 

PW 4: Md. Sadik Ali  

PW 5: Md. Muajen Hussain  

PW 6: Md. Jonab Ali 

PW 7: Sri Khukeshwar Borah, the I/O 

PW 8: Dr Hemanta Koch, M/O 

2. Witnesses for Defence  : NIL 

3. Court Witnesses :NIL 

   

4. Prosecution Exhibits: 

Ext 1  : FIR 

Ext 1(1) : Signature of the informant  

Ext 2  : Seizure List  

Ext 3  : Sketch Map 

Ext 4  : Charge Sheet 

Ext 5  : Injury Reports  

 

5. Defence Exhibits: NIL 

6. Material Exhibits: NIL  

 

 

Judicial Magistrate First Class  
Sonitpur, Tezpur 

 


